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CIT Decision: Mitigation of Disclosure Interest Penalties
Are you considering filing a prior disclosure? Do you owe penalty interest?

Is the penalty interest subject to mitigation?

A recent decision by the Court of International Trade indicates that mitigation of the interest penalty amount is appropriate. On January 26, 2005, the Court of International Trade (“CIT”) in U.S. vs. National Semiconductor (CIT Slip Op. 05-9) denied both parties motions for summary judgment in a section 1592 civil penalty case involving two prior disclosures submitted to the agency by National Semiconductor.

The salient issue before the court involved the question of whether prior disclosure interest penalties assessed under 19 U.S.C. § 1592(c)(4)(B) are subject to mitigation.  Customs argued against mitigating the assessed interest penalties claiming that, pursuant to Customs section 1592 penalty guidelines, such interest penalties are only subject to mitigation where extraordinary circumstances are present (see 19 CFR Part 171, Appendix B(F)(2)(f)(a)).  Taking a contrary view, the court noted that the “interest” assessment in connection with a valid prior disclosure is, in fact, a penalty, and pointed out that the court has the authority to determine the appropriate penalty amount.  Consequently, the court determined that there were genuine issues of material fact – and that summary judgment was not appropriate.  In addition, the court suggested that the some or all of the following mitigating factors outlined in a prior CIT decision might be considered in mitigating the prior disclosure interest penalty:

· the defendant’s good faith effort to comply with the statute

· the defendant’s degree of culpability

· the defendant’s history of previous violations

· the nature of the public interest in ensuring compliance with the applicable law 

· the nature and circumstances of the violation

· the gravity of the violation

· the defendant’s ability to pay

· the appropriateness of the size of the penalty vis-a-vis the defendant’s business, and its effect on the defendant’s ability to continue doing business

· whether the penalty shocks the conscience of the court

· the economic benefit to the defendant as a result of the violation

· the degree of harm to the public

· the value of vindicating agency authority

· whether the party sought to be protected by the statute has been adequately compensated for the harm

· such other matters as justice may require

Parties contemplating the filing of a section 1592 prior disclosure in cases where an interest penalty will be assessed should review the factors above to determine if a claim for mitigation is warranted.   

If you have any questions concerning the above, please contact Pisani & Roll via email at info@worldtradelawyers.com 

