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CUSTOMS PENALTY CASE ALERT
Court Imposes Two Large Civil Penalties 
The Court of International Trade issued two significant section 1592 penalty decisions against Ford Motor Company.  The Court’s assessment of approximately $20 million in penalties in the cases against Ford, provides a reminder to all importers of the importance of strong internal controls.  The penalties were assessed due to undervaluation of automobile and automobile part imports made in the late 1980’s and early 1990’s. 
The first case, CIT Slip Opinion 05-86* decided 7-20-05, involved imported tooling and stamping dies and:

· Involved only 11 entries of dies that Ford imported for use in its 1990 Lincoln Town Car (under the “FN-36” program code)

· The Court agreed with Customs that Ford undervalued the imported dies by failing to report post-entry price adjustments for the goods 
· The Court found that lapses in Ford’s internal controls were serious enough to support a finding of gross negligence.  

· The Court imposed a penalty of $3 million (plus lawful interest) against Ford by taking Customs loss of revenue figure ($874,420) and multiplying it by 4 and then reducing the figure based on the mitigating factors set forth in the Court’s 1999 decision in U.S. v. Complex Mach. Works Co., 23 CIT 942, 83 F. Supp 2d 1307 (1999).
· The Court rejected Ford’s claim of prior disclosure as the Court determined that Customs had commenced its investigation of Ford prior to Ford’s purported disclosure and that Ford knew of the investigation.  The Court also refused to permit Ford to offset duty overpayments against underpayments involving the subject entries. 
The second case, CIT Slip Opinion 05-87* decided 7-21-05, related to imported auto and auto parts and:

· Involved entries of auto and auto parts made between 1987 and 1992 associated with the Lincoln Mercury Capri, Ford Festiva, Mercury Tracer and the Ford Taurus “SHO” engine.  

· The Court agreed with Customs that Ford undervalued the subject entries by failing to declare assists and indirect payments for the goods 
· The Court found that, as in the first case above, Ford’s internal compliance controls were flawed and that the company failed to follow up on an agreed upon reconciliation procedure to capture assists and indirect payments.  In this case, the Court found that Ford failed to demonstrate that it exercised reasonable care and that therefore, the company committed negligence.  The Court emphasized that in although Ford’s compliance manual provided instructions to include a statement on invoices that the price reported to Customs was provisional, Ford’s repeated failure to do so was negligent. 

· The Court imposed a penalty of $17,151,923.60 (plus lawful interest) from the date of judgment.  Unlike the first case above, the Court refused to grant Ford any additional mitigation.   Thus, the negligence penalty was calculated at the statutory maximum for negligence, or 2 times the loss of duties (i.e., 2 x $8,575,961.80.
While these recent cases involve pre-Mod Act entries, they demonstrate the importance of strong and effective internal controls in the compliance arena and how the failure to successfully implement a compliance program can place your company at risk of significant monetary penalties.
If you have questions or need further assistance regarding the establishment of internal controls or the identification of areas in which your company may be at risk of non-compliance, please contact us at info@worldtradelawyers.com.   
*If you are having difficulty viewing the decisions from this Alert, you may find the Slip Opinions at the CIT website:  www.cit.uscourts.gov
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